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Classification 


ACUPUNCTURE DOLLS (MODELS) 
OTHER MODELS 


A certain importation, invoiced as “Acupuncture Dolls (Models)”, 
consisted of a kit containing a three dimensional scaled-down twenty- 
inch figure of a human male; a replica of a human hand scaled down 
in size; a replica of a human ear; and a manual. The merchandise 
was Classified as other models under item 737.15, Tariff Schedules of 
the United States. Plaintiff claimed the imported merchandise con- 
sisted of “charts” within the meaning of TSUS and should be clas- 
sified under the duty-free item 273.35. 

The court found the record to be persuasive in establishing that the 
{mportations were commonly known as “models”; that they are in- 
cluded within the dictionary definition of the term “model”; that 
plaintiff failed to demonstrate that the government’s classification 
was incorrect ; and that plaintiff failed to prove its claim was correct. 
Accordingly, the classification as other models under TSUS item 737.15 
was sustained and plaintiff's claim was overruled. Pistorino € Co., 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-4. 
ALTERNATIVE 
CLAIM 
Of government; classification outside limits of plaintiff's protest (see 
RADIO-HEADLIGHT, C.D. 4764). 
Rejected; protest (see MOTION TO DISMISS ACTION, C.D. 4775). 

CLASSIFICATION ; PRESUMPTION OF CORRECTNESS (see BASKETBALL 

HIGH SHOES, C.D. 4773). 
ARTICLES 

EXPORTED FOR REPAIRS OR ALTERATIONS (see GREIGE GOODS, C.D. 4755). 

OmITrTep Parts (see FISHING REEL HOUSINGS, C.D. 4765). 

UNFINISHED (see FISHING REEL HOUSINGS, C.D. 4765). 
BASKETBALL HIGH SHOES 

FOOTWEAR WITH SOLES OF MATERIAL OTHER THAN LEATHER; WITH UPPERS 

OF VEGETABLE FIBERS 

Certain footwear invoiced as basketball high shoes was classified 
under item 700.60, Tariff Schedules of the United States as [f]oot- 
wear * * * which is over 50 percent by weight of rubber or plas- 
tics * * *.” Plaintiff claimed that the footwear was properly classi- 
fiable under TSUS item 700.70 as “[flootwear * * * [w]ith soles of 
material other than leather; [w]lith uppers of vegetable fibers.” 
This case is a sequel to International Seaway Trading Corp. v. 
United States, 61 CCPA 20, C.A.D. 1112, 488 F. 2d 544 (1973), rev'g 
69 Cust. Ct. 58, 4375, 349 F. Supp. 1019 (1972), the record of which 
was incorporated into the record herein. 

The court found that the defendant failed to meet its burden of 
proof with respect to the stretch and return tests required by Head- 
note 2, schedule 4, part 4, subpart B of TSUS. Nor did defendant 
sustain its contention that the imported footwear was in chief value 
of plastics or a combination of rubber and plastics. Accordingly, the 
imported merchandise was held classifiable, as claimed by plaintiff, 
under TSUS item 700.70. International Seaway Trading Corp. vy. 
br States, supra, followed. International Seaway Trading Corp., 

te MEO TE Ph 

ae to U.S. Court of Customs and Patent Appeals, Appeal 
79-10. 
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BEAM 
Currers (See BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
CUTTING MACHINES AND PARTS; MACHINES NOT SPECIALLY PROVIDED FOR 
AND PARTS 

Certain beam cutters and beam cutting machines and parts were 
classified under item 678.50, Tariff Schedules of the United States, 
as modified by T.D. 68-9, as machines not specially provided for, and 
parts thereof. Plaintiff claimed that the merchandise was properly, 
classifiable under TSUS item 678.10 as shoe machinery and parts 
thereof, duty free. 

Finding that plaintiff failed to establish (1) that the imported 
merchandise belong to a class or kind of merchandise commonly 
known as shoe machinery ; and (2) that the chief use of the importa- 
tions was as shoe machinery at the time of importation, the court 
held the merchandise had been properly classified as machines not 
specially provided for, and parts thereof under item 678.50. Accord- 





Appealed to U.S. Court of Customs and Patent Appeals, Ap- 

peal 79-14. 

BICYCLE PARTS (see RADIO-HEADLIGHT, C.D. 4764). 
BLEACHED YARN 
NOT COLORED 

Certain wool yarn processed with a bleach (peroxide) and a fluo- 
rescent brightener (Uvitex) to remove the natural yellowness of the 
wool and make the yarn white was classified under the provision in 
item 307.64, Tariff Schedules of the United States, for “Other” yarns 
of wool. Plaintiff claimed the yarn was entitled to duty-free entry pur- 
suant to the provision in TSUS item 307.60 for “Yarns of wool, colored, 
and cut into uniform lengths of not over 3 inches, in immediate pack- 
ages or containers not over 6 ounces in weight including the weight 
of the immediate package or container”. There was no dispute that the 
imported yarn met all of the requirements of item 307.60, except the 
specification that the yarn be “colored”. 

On the record presented and lexicographic authority, the court 
concluded that white was not a “color” within the meaning of that 
term as used in headnote 2(b), schedule 3, TSUS, which defines 
“colored”, and additionally, the bleach and Uvitex did not impart color 
to the yarn. The court held that since the imported white yarn was 
not “subjected to a process * * * in which color is imparted” within 
the purview of headnote 2(b), it was not entitled to duty-free status 
pursuant to TSUS item 307.60. Accordingly, the action was dismissed. 
Indian Head, Inc., C.D. 4758__- 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
79-1. 





CHARTS (see ACUPUNCTURBD DOLLS (MODELS), C.D. 4768). 
CHIEF USE 
SHOE MACHINERY 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
CLASS OR KIND 
SHOE MACHINERY 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
CLASSIFICATION OUTSIDE LIMITS OF PLAINTIFF'S PROTEST 
<r CLAIM OF GOVERNMENT (see RADIO-HEADLIGHT, C.D. 
4764). 
COLOR, WHAT CONSTITUTES (see BLEACHED YARN, C.D. 4758). 
COMMON MEANING 
KITCHENWARE (see MEASURING SPOONS, C.D. 4760). 
Spoon (see MEASURING SPOONS, C.D. 4760). 


COMPLAINT, AMENDMENT OF (see MOTION TO SEVER AND DIS- 
MISS, C.D. 4776). 
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CONSTRUCTION 
Cope or FEepERAL REGULATIONS 
Title 7, sec. 52.3181 (see MOTION FOR SUMMARY JUDGMENT, 


C.D. 4762). 
Title 15, secs. 

400.101 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

400.608 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

400.700 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

400.807 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

400.1308-1309 (see PETROLEUM PRODUCTS, NONDUTIABLBE, 
C.D. 4777). 

Title 19, secs. 

146.1(c) (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

146.23 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

146.47 (b)--(f) (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 

146.47(b) (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

146.47(d) (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

146.47(e)(2) (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 

146.48 (sce PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 

146.48(a)(1) (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 

146.48(b) (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 


174.14(b) (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
174.14(c) (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
CustoMs REGULATIONS, SEC. 174.12(d) (see MOTION TO SEVER AND 
DISMISS, C.D. 4778). 
Foretcn TRADE Zones ACT, AS AMENDED, SEC. 3 (see PETROLEUM 
PRODUCTS, NONDUTIABLE, C.D. 4777). 
PRESIDENTIAL PROCLAMATION, No. 4074 (see MOTION TO SEVER AND 
DISMISS, C.D. 4776). 
RvtEs or U.S. Customs Court, RULES 
4.7(b) (see MOTION TO SEVER AND DISMISS, C.D. 4778). 
412 (see MOTION TO SEVER AND DISMISS, C.D. 4778). 
Tarirr Act or 1922, Pars. 
1443 (see TUNING PINS, C.D. 4766). 
1530 (see ACUPUNCTURE DOLLS (MODELS), C.D. 47€3). 
Tarirr Act or 1930 
Pars. 
1541(a) (see TUNING PINS, C.D. 4766). 
1822 (see BLEACHED YARN, C.D. 4758). 
Secs. 
402a(f) (see MOTION TO DISMISS ACTION, C.D. 4761). 
514(b) (1) (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
520(c)(1) (see MOTION TO DISMISS ACTION, C.D. 4761). 
TARIFF SCHEDULES OF THE UNITED STATES 
General Headnotes and Rules of Interpretation 
Headnote 1 (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 
Headnote 3 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 
Rules 
10(e) (i) 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see NAPHTHA, C.D. 4772). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
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CONSTRUCTION—Continued 
TaRirr SCHEDULES OF THE UNITED STaTes—Continued 
General Headnotes and Rules of Interpretation—Continued 
Rules—Continued 
ies (see FISHING REEL HOUSINGS, C.D. 4765). 
(see FISHING REEL HOUSINGS, C.D. 4765). 
(see RADIO-HEADLIGHT, C.D. 4764). 
Items 
149.26 (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
149.28 (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
273.35 (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
307.60 (see BLEACHED YARN, C.D. 4758). 
307.64 (see BLEACHED YARN, C.D. 4758). 
338.30 (see GREIGE GOODS, C.D. 4755). 
376.56 (see PARKAS, C.D. 4769). 
380.84 (see PARKAS, C.D. 4769). 
475.05 (see PETROLEUM PRODUCTS, NONDUTIABLBE, C.D. 
4777). 
475.10 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 
475.15 (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 
475.25 (see NAPHTHA, C.D. 4772). 
475.35 (see NAPHTHA, C.D. 4772). 
650.56 (see MEASURING SPOONS, C.D. 4760). 
651.47 (see MEASURING SPOONS, C.D. 4760). 
678.10 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
678.35 (see PLASTIC MOLDING MACHINES, C.D. 4774). 
678.50 
(see REAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see MOTION TO DISMISS ACTION, C.D. 4775). 
680.11 (see PLASTIC MOLDING MACHINES, C.D. 4774). 
680.12 (see PLASTIC MOLDING MACHINES, C.D. 4774). 
680.15 (see PLASTIC MOLDING MACHINES, C.D. 4774). 
685.23 (see RADIO-HEADLIGHT, C.D. 4764). 
685.30 (see MOTION TO DISMISS ACTION, C.D. 4775). 
685.50 (see MOTION TO DISMISS ACTION, C.D. 4775). 
688.40 (see RADIO-HEADLIGHT, C.D. 4764). 
700.60 (see BASKETBALL HIGH SHOES, C.D. 4773). 
700.70 (see BASKETBALL HIGH SHOES, C.D. 4773). 
708.80 (see PHOTOTUBES, C.D.’s 4767, 4781). 
708.89 (see PHOTOTUBBRS, C.D.’s 4767, 4781). 
722.34 (see PHOTOTUBES, C.D. 4767). 
725.06 (see TUNING PINS. C.D. 4766). 
726.45 (see TUNING PINS, C.D. 4766). 
726.55 (see TUNING PINS, C.D. 4766). 
731.20 (see FISHING REEL HOUSINGS, C.D. 4765). 
731.26 (see FISHING REEL HOUSINGS, C.D. 4765). 
732.326 (see RADIO-HEADIAIGHT, C.D. 4764). 
737.15 (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
806.20 (see GREIGE GOODS, C.D. 4755). 
948.00 (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
Schedule 1, part 9, subpart B 
Headnote 1(b) (see MOTION FOR SUMMARY JUDGMENT, C.D. 
47€2). 
Headnote 1(e) (see MOTION FOR SUMMARY JUDGMENT, C.D. 
4762). 
Schedule 2, part 5, headnote 1 (see ACUPUNCTURE DOLLS 
(MODELS), C.D. 4763). 
Schedule 3 
Headnote 2(b) (see BLEACHED YARN, C.D. 4758). 
Part 4, subpart C, headnote 2(a) (see PARKAS, C.D. 4769). 
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CONSTRUCTION—Continued 
TarirF SCHEDULES OF THE UNITED States—Continued 
Schedule 4 
Part 1, subpart C, headnote 3 (see BASKETBALL HIGH SHOES, 
C.D. 4773). 
Part 4 
wy A, headnote 2 (see BASKETBALL HIGH SHOBS, C.D. 
4773). 
Subpart B 
Headnote 1 (see BASKETBALL HIGH SHOES, C.D. 4773). 
Headnote 2 (see BASKETBALL HIGH SHOES, C.D. 4773). 
Part 10, headnote 2(b) (see NAPHTHA, C.D. 4772). 
Schedule 7 
Yaar subpart E (see ACUPUNCTURE DOLLS (MODELS), C.D. 
). 
aay) headnote 1(b) (see BASKETBALL HIGH SHOES, C.D. 
U.S. Cope 
Title 19, secs. 
8la et seq. (see PETROLEUM PRODUCTS, NONDUTIABLBE, C.D. 
4777). 
8la(b) (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 
4777). 
8ie (see PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 4777). 
1402(f) (see MOTION TO DISMISS ACTION, C.D. 4761). 
1514 
(see MOTION TO DISMISS ACTION, C.D. 4761). 
(see MOTION TO SEVER AND DISMISS, C.D. 4778). 
1514(a) (see MOTION TO DISMISS ACTION, C.D. 4775). 
1514(b) (1) (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
1514(b)(1)(2) (see MOTION TO SEVER AND DISMISS, C.D. 
4778). 
1520(c) (1) (see MOTION TO DISMISS ACTION, C.D. 4761). 
Title 28, secs. 
1582 (a) 
(see MOTION TO DISMISS ACTION, C.D. 4775). 
(see RADIO-HEADLIGHT, C.D. 4764). 
1582(¢c) (see MOTION TO DISMISS ACTION, C.D. 4775). 
2632(d) (see MOTION TO SEVER AND DISMISS, C.D. 4776). 
CROSS-MOTION 
For LEAVE TO FILE AN AMENDED COMPLAINT (see MOTION TO SEVER 
AND DISMISS, C.D. 4776). 
Fork SUMMARY JUDGMENT (see MOTION FOR SUMMARY JUDGMENT, 
C.D. 4762). 
CUMULATIVE AND CONFLICTING EVIDENCE (see TRACK TREAD 
MATERIAL, C.D. 4756). 
CUSTOMS 
CourRT; JURISDICTION (see MOTION TO DISMISS ACTION, C.D. 4775). 
OFFICIALS, FAILURE TO TAKE ACTION ON PROTEST; PROTEST, ERRONEOUSLY 
FILED BY PLAINTIFF’S COUNSEL (see MOTION TO SEVER AND DIS- 
MISS, C.D. 4778). 
TERRITORY OF THE UNITED STATES; DUTIES, IMPOSITION OF (see PETRO- 
LEUM PRODUCTS, NONDUTIABLE, C.D. 4777). 
DEFINITIONS 
CoaTep (see PARKAS, C.D. 4769). 
CoLor (see BLEACHED YARN, C.D. 4758). 
CUSTOMS TERRITORY (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 
FOREIGN TRADE ZONE (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 
KITCHENWARE (see MEASURING SPOONS, C.D. 4760). 
Mopet (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
Moror FUEL (see NAPHTHA, C.D. 4772). 


wv 
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DEFINITIONS—Continued 
Piastics (see BASKETBALL HIGH SHOES, C.D. 4773). 
RUBBER 
(see BASKETBALL HIGH SHOBDS, C.D. 4773). 
Products (see BASKETBALL HIGH SHOBS, C.D. 4773). 
SHOE MACHINERY (see PLASTIC MOLDING MACHINES, C.D. 4774). 
Spoon (see MEASURING SPOONS, C.D. 4760). 
TUNING PIN (see TUNING PINS, C.D. 4766). 
Wurst (see BLEACHED YARN, C.D. 4758). 
DISMISSAL OF ACTION 
LAcK oF JURISDICTION (see MOTION FOR REHEARING GRANTED, 
C.D. 4771). 
DRIED SALTED PLUMS (see MOTION FOR SUMMARY JUDGMENT, 
C.D. 4762). 
DUTIES, IMPOSITION OF 
CUSTOMS TERRITORY OF THE Unirep States (see PETROLEUM PROD- 
UCTS, NONDUTIABLBE, C.D. 4777). 
DUTY-FREE STATUS 
Woo. yarn (see BLEACHED YARN, C.D. 4758). 
EJUSDEM GENERIS RULE NOT APPLICABLE 
“MopEL,” COMMON MEANING oF (see ACUPUNCTURE DOLLS 
(MODELS), C.D. 4763). 
ELECTRICAL ARTICLES, AND ELECTRICAL PARTS OF ARTICLES, 
NOT SPECIALLY PROVIDED FOR 
ENTIRETY (see RADIO-HEADLIGHT, C.D. 4764). 
ELECTRO-HYDRAULIC BEAM CUTTING MACHINES (see BEAM 
CUTTING MACHINES AND PARTS, C.D. 4779). 
ENTIRETY 
CLASSIFICATION oF (see RADIO-HBEADLIGHT, C.D. 4764). 
ELECTRICAL ARTICLES, AND ELECTRICAL PARTS OF ARTICLES, NOT SPECIALLY 
PROVIDED For (see RADIO-HEADLIGHT, C.D. 4764). 
SOLID-STATE (TUBELESS) RADIO RECEIVERS (see RADIO-HEADLIGHT, 
C.D. 4764). 
EVIDENCE 
CUMULATIVE AND CONFLICTING (see TRACK TREAD MATERIAL, C.D. 
4756). 
PRESUMPTION OF CORRECTNESS, BURDEN OF PROOF (see TUNING PINS, C.D. 
4766). 
FAILURD 
To COMPLY WITH PROCEDURAL REQUIREMENTS OF SECTION 520(c) (1) ; LAcK 
OF JURISDICTION (see MOTION TO DISMISS ACTION, C.D. 4761). 
To FILE ALLEGED ERRORS WITHIN THE PROPER TIME; LACK OF JURISDICTION 
(see MOTION TO DISMISS ACTION, C.D. 4761). 
To FOLLOW PRESCRIBED TESTS ; PRESUMPTION OF CORRECTNESS REBUTTED (see 
NAPHTHA, C.D. 4772). 
FISHING 
REEL HOUSINGS ; FISHING REELS 

Certain fishing reel housings classified as fishing reels under item 
731.20, Tariff Schedules of the United States, were claimed to be clas- 
sifiable as parts of fishing reels under TSUS item 731.26. 

The evidence of record showed that the so-called housings com- 
prised a number of subassemblies and internal gearing which enabled 
the imported merchandise to perform the circular and reciprocal 
motions commonly associated with open face spinning reels and which 
actions were not imparted to the articles by the omitted parts neces- 
sary to complete them as fishing reels. Applying the substantial or 
essential test of Authentic Furniture Products, Inc. v. United States, 
61 CCPA 5, C.A.D. 1109, (1973), the court held that the merchandise 
had been properly classified as fishing reels within the purview of 
item 731.20. Accordingly, plaintiff's action was dismissed. Daisy- 
Heddon, Div. Victor Comptometer Corp., C.D. 4765.......---________ 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-5. 

Reets (see FISHING REPL HOUSINGS, C.D. 4765). 
TAcKLE (see FISHING REEL HOUSINGS, C.D. 4765). 


Page 
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FOOTWEAR Page 
PLASTICS, FOOTWEAR oF (see BASKETBALL HIGH SHOES, C.D. 4773). 
RUBBER, FOOTWEAR OF (see BASKETBALL HIGH SHOBS, C.D. 4773). 
WITH SOLES OF MATERIAL OTHER THAN LEATHER; WITH UPPERS OF VEGE- 

TABLE FIBERS (see BASKHTBALL HIGH SHOES, C.D. 4773). 

FOREIGN TRADE ZONE, NOT CUSTOMS TERRITORY (see PETRO- 
LEUM PRODUCTS, NONDUTIABLE, C.D. 4777). 

FOREIGN TRADE ZONES ACT, AS AMENDED (see PETROLEUM 
PRODUCTS, NONDUTIABLE, C.D. 4777). 

FRAMES AND MOUNTINGS (see PHOTOTUBES, C.D. 4781). 

GARMENTS DESIGNED FOR RAINWEAR (see PARKAS, C.D. 4769). 

GENERAL INTERPRETATIVE RULES 
10(h) 

Unfinished articles (see FISHING REEL HOUSINGS, C.D. 4765). 
10 (ij) 
Parts (see FISHING REEL HOUSINGS, C.D. 4765). 
GREIGE GOODS 
Woven fabrics, of man-made fibers, other 

Certain dacron polyester fabric exported from the United States to 
Canada as “greige goods” and there dyed and subjected to other proc- 
essing and then imported into the United States as “finished fabric” 
was held dutiable as liquidated under item 338.30, Tariff Schedule of 
the United States, as woven fabrics, of man-made fibers, other, and not 
as claimed under TSUS item 806.20 as articles exported for repairs or 
alterations, where the evidence established that the processing in 
Canada created a new article differing in name, value, appearance, 
size, shape, and use from the article exported to Canada. Accordingly, 
the action was dismissed. Dolliff € Company, Inc., C.D. 4755..------- 1 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-15. 

HAND TOOLS, NOT SPECIALLY PROVIDED FOR, OF IRON OR 
STEEL (see MEASURING SPOONS, C.D. 4760). 

IMPROVEMENT IN CONDITION (see GREIGE GOODS, C.D. 4755). 

INCORPORATED CASE 
STARE DECISIS (see TRACK TREAD MATERIAL, C.D. 4756). 

INSTRUMENTS, OPTICAL (see PHOTOTUBBES, C.D. 4767). 

INSUBSTANTIAL OR NONESSENTIAL 
Parts (see FISHING REEL HOUSINGS, C.D. 4765). 

JURISDICTION 
Customs Court (see MOTION TO DISMISS ACTION, O©.D. 4775). 
LACK OF ; PROTEST UNTIMELY FILED (see MOTION TO SEVER AND DIS- 

MISS, C.D. 4778). 

KITCHENWARE 
COMMON MEANING (see MEASURING SPOONS, C.D. 4760). 

SPOONS WITH BASE METAL OR NONMETAL HANDLES (see MEASURING 
SPOONS, C.D. 4760). 
LACK OF JURISDICTION 
DISMISSAL OF ACTION (see MOTION FOR REHEARING GRANTED, 
C.D, 4771). 
FAILure 
To comply, with procedural requirements of Section 520(c)(1) (see 
MOTION TO DISMISS ACTION, C.D. 4761). 
To file alleged errors within the proper time (see MOTION TO DIS- 
MISS ACTION, C.D. 4761). 
(see MOTION TO DISMISS ACTION, C.D. 4761). 
(see MOTION TO DISMISS ACTION, C.D. 4775). 
(see MOTION TO SEVER AND DISMISS, C.D. 4778). 

LEGISLATIVE HISTORY 

CONGRESSIONAL Recorp, 85rxu Cone., Ist Sess., vor. 103, part 12, Pp. 16768 
(see BLEACHED YARN, C.D. 4758). 

EXPLANATORY NOTES TO THE BRUSSELS NOMENCLATURE, 1955, vou. III, 
HEADING 90.12 (see PHOTOTUBES, C.D. 4767). 
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LEGISLATIVE HISTORY—Continued 

Heartncs, House COMMITTEE ON WAys AND MEANS ON H.R. 6159 AND 
6160, 80TH CoNnG., 2p Sess. (1954) (see PETROLEUM PRODUCTS, 
NONDUTIABLE, C.D. 4777). 

HEARINGS ON GENERAL TARIFF REVISION BEFORE THE HOUSE COMMITTEE 
ON WAYs AND MEANS, Part 5, SCHEDULE N (66TH CoNG., 3p SEss. 
1921), vp. 3435 (see TUNING PINS, C.D. 4766). 

Senate Reporr No. 1107, 8ist Cona., ist. Sess. (1949) (see PETRO- 
LEUM PRODUCTS, NONDUTIABLBE, C.D. 4777). 

SHOE MACHINERY (see PLASTIC MOLDING MACHINES, C.D. 4774). 

SIGNIFICANCE AND RELEVANCE OF (see TUNING PINS, C.D. 4766). 

SUMMARIES OF TARIFF INFORMATION, 1948, vot. 15, PART 5, Pp. 54 (see 
TUNING PINS, C.D. 4766). 

SUMMARIES OF TRADE AND TARIFF INFORMATION (TsUS) 1968, sSCHED- 
ULE 7, VOL. 3, Pp. 108 (see TUNING PINS, C.D. 4766). 

1969 
Schedule 1, vol. 8, p. 249 (see MOTION FOR SUMMARY JUDG- 
MENT, C.D. 4762). 
Schedule 6, vol. 10, pp. 23-27 (see PLASTIC MOLDING MA- 
CHINES, C.D. 4774). 

SuMMARY OF TARIFF INFORMATION, 1929, SCHEDULE 5, P. 2254 (see BEAM 
CUTTING MACHINES AND PARTS, C.D. 4779). 

TARIFF CLASSIFICATION Stupy, 1960 
Explanatory and Background Materials 

Schedule 3, p. 5 (see BLEACHED YARN, C.D. 4758). 
Schedule 6, p. 275 (see PLASTIC MOLDING MACHINES, C.D. 
4774). 
Seventh Supplemental Report (1963) (see RADIO-HEADLIGHT, 
C.D. 4764). 
(see TUNING PINS, C.D. 4766). 
LEXICOGRAPHIC SOURCES 

BENCYCLOPEDIA AMERICANA (1973), VoL. 25, P. 528 (see MEASURING 
SPOONS, C.D. 4760). 

Funk & WAGNALLS New STANDARD DICTIONARY OF THE ENGLISH LAN- 
GUAGE (1956), P. 2349 (see MEASURING SPOONS, C.D. 4760). 

THe New Cortumspra ENcycLopepia (4TH ED. 1975), P. 602 (see 
BLEACHED YARN, C.D. 4758). 

Wesster’s New INTERNATIONAL Dictionary (see TUNING PINS, C.D. 
4766). 

WEBsTER’s NEw Worvtp Dictionary (CoLLEGE Ep., 1966) (see MOTION 
FOR SUMMARY JUDGMENT, C.D. 4762). 

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 
(1963) (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
(1968) (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
Of the English Language (1966), pp. 1247, 2205 (see MEASURING 

SPOONS, C.D. 4760). 

WINBURNE, A DIcTIONARY OF AGRICULTURE AND ALLIED TERMINOLOGY 

(1962) (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
MACHINES 

NOT SPECIALLY PROVIDED FOR AND PARTS (see BEAM CUTTING MA- 
CHINES AND PARTS, C.D. 4779). 

USED FOR MOLDING OR OTHERWISE FORMING RUBBER OR PLASTICS ARTICLES 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 

MEASURING SPOONS 
KITCHENWARE, SPOONS WITH BASE METAL OR NONMETAL HANDLES 
Certain measuring spoons were classified as spoons which are 
kitchenware with base metal or nonmetal handles under item 650.56, 
Tariff Schedules of the United States, and were claimed to be clas- 
sifiable as hand tools (including table, kitchen and household imple- 
ments of the character of hand tools) not specially provided for, of 
iron or steel, under TSUS item 651.47. 
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MEASURING SPOONS—Continued Page 
KITCHEN WARE, SPOONS WITH BASE METAL OR NONMETAL HANDLES—Continued 

On the record presented and lexicographic sources, the court held 
the measuring spoons were properly classified since they are within 
the common meaning of the term “spoon”, are admittedly kitchenware, 
and are not “more than” spoons as claimed by the importer because 
they differ from other types of spoons inasmuch as the term “spoon” 
is broad in scope, embracing many varieties of spoons serving different 
functions. Accordingly, the action was dismissed. Aluminum House- 


wires O8:, Tuas Ga. GPR. 028) hi ea ei i aatinbawnitiin 24 
“MORE THAN” DOCTRINE NOT APPLICABLE (see MEASURING SPOONS, 
C.D. 4760). 


MEN’S AND BOYS’ QUILTED SNORKEL PARKAS (see PARKAS, C.D. 
4769). 
MODEL 
COMMON MEANING OF ; EJUSDEM GENERIS RULE NOT APPLICABLE, (see ACU- 
PUNCTURB DOLLS (MODELS), C.D. 4763). 
“MORE THAN” DOCTRINE NOT APPLICABLE (see ACUPUNCTURE DOLLS 
(MODELS), C.D. 4763). 
MOLDS 
OTHER MOLDS USED FOR RUBBER OR PLASTICS MATERIALS (see PLASTIC 
MOLDING MACHINES, C.D. 4774). 
MORE THAN DOCTRINE NOT APPLICABLE 
(see MEASURING SPOONS, C.D. 4760). 
Mopet (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
(see RADIO-HEADLIGHT, C.D. 4764). 
MOTION 
For REHEARING 
Denied (see PHOTOTUBES, C.D. 4781). 
Granted 
Upon reading and filing defendant’s motion for rehearing and re- 
consideration, together with plaintiff's response thereto, and all 
other papers and proceedings had in this matter, the court ordered 
that the court’s opinion and order of July 25, 1978 (C.R.D. 78-9) 
be vacated ; and further ordered that defendant’s motion for rehear- 
ing and reconsideration be granted ; and that the action be dismissed 
for lack of jurisdiction. Mitsubishi International Corporation, C.D. 
oS ae EE 0 ae ee 86 
For SUMMARY JUDGMENT ; CROSS-MOTION FOR SUMMARY JUDGMENT 
A certain action, before the court on cross-motions for summary 
judgment, involved the dutiable status of dried salted plums, clas- 
sified under item 149.28, Tariff Schedules of the United States, which 
covers plums, prunes and prunelles, otherwise prepared or preserved. __ 
Plaintiff claimed the imported merchandise was properly classifiable 
as “plums [prunes] dried” under TSUS item 149.26. 
On the record presented, the court found that the imported merchan- 
dise was not within the common meaning of the tariff term “prunes 
* * * dried.” Since it had undergone the two separate and distinct 
preservative processes of brining and drying, the court held the mer- 
chandise was properly classified under TSUS item 149.28. Accordingly, 
plaintiff's motion for summary judgment was denied, defendant’s 
cross-motion was granted, and the action was dismissed. Hismoco 
(American) Oo., C.D. 4762___---.-.---.---..- 82 
TO DISMISS ACTION ; LACK OF JURISDICTION 
The protest underlying this action protested the classification of 
«wethe imported merchandise under item 685.50 of the Tariff Schedules 
of the United States and requested classification under item 685.30 or 
item 678.50, TSUS. Thereafter the entry was reliquidated following 
classification under item 685.30, one of the alternatives requested in 
the protest. Plaintiff, however, filed a civil action, seeking classifica- 
tion under its alternative claim of item 678.50. Defendant moved to 
dismiss the action for lack of the jurisdictional prerequisite of the 
denial of the protest asserting that it had granted the protest in ques- 
tion. Plaintiff responded that the protest was denied in part because 
one alternative claim was rejected and sought to characterize this as 
the denial in part referred to in 19 U.S.C., sec. 1514(a) and 28 U.S.C., 
sec. 1582(a). 
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MOTION—Continued 
To DISMISS ACTION ; LACK OF JURISDICTION—Continued Page 

The court disagreed with plaintiff’s position and held that if a party’s 
preference for a rejected alternative claim was so strong that it wished 
to pursue the claim even following the granting of another alternative 
claim, the proper procedure was to advance its preferred alternative 
claim in a new protest against the revised decision following the 
reliquidation of the entry. Accordingly, defendant’s motion to dismiss 
was granted. Sanyo Electric, Inc., C.D. 4775. 114 

This consolidated action challenged the denial of protests which 
plaintiff filed when its requests for reliquidation were refused by the 
appropriate customs officials, said requests having been made in order 
to correct alleged errors in the appraised values of automobiles which 
it had imported. Defendant moved to dismiss for lack of jurisdiction 
on the grounds of finality of an earlier customs refusal to reliquidate 
in a majority of the cases; the inappropriateness of sec. 520(c) (1) 
of the Tariff Act of 1930, as amended (19 U.S.C. 1520(c)(1)) to cor- 
rect the errors made; and plaintiff's failure to comply with procedural 
requirements of that provision. 

The court found that fifty-two of the entries were the subject of 
earlier unprotested refusals to reliquidate and that virtually all of the 
remaining entries were subject to a dual defect: (1) the asserted er- 
rors sought to be corrected were mistakes which were, in essence, 
misunderstandings of the law governing cost of production, rather 
than careless mistakes in routine office tasks, and hence were not the 
type subject to correction under sec. 520(c) (i), and (2) plaintiff did 
not bring the alleged errors to the attention of customs in the required 
manner and within the time required. Since the protests herein were 
brought to protest decisions regarding matters that could not be pro- 
tested, the court held their denial was not a matter within the juris- 
diction of the court. Accordingly, this action was dismissed. Hambro 
Automotive Corporation, ©. 4761.......~..1..<.--~~ 4-5 29 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-3. 

To SEVER AND DISMISS 
Lack of jurisdiction 

Pursuant to rules 4.7(b) and 4.12 of the court, defendant moved 
to sever and dismiss a certain protest from this action for lack of 
jurisdiction, contending that the protest was untimely since it was 
not filed within 90 days of liquidation as required by 19 U.S.C., sec. 
1514 as amended. The motion was predicated upon undisputed facts: 
Within the 90 day period plaintiff's attorneys forwarded a writ- 
ten protest to the wrong customs office. After that period the re- 
gional commissioner returned a copy of the protest to plaintiff 
showing it was denied and noting that it had been erroneously ac- 
cepted. Subsequently the protest was received at the proper dis- 
trict director’s office, 116 days after date of liquidation. Plaintiff 
opposed the motion contending that although the protest was in- 
advertently misdirected by its attorneys, it was seasonly filed and 
that the office that initially received it failed to take any action 
until the protest time limitation had expired. Defendant responded 
that plaintiff's argument, that the mistake of its attorneys was 
mitigated by an alleged breach of duty by the customs officers, was 
essentially based upon the doctrine of estoppel which it asserted has 
no application to suits against the United States where jurisdiction 
of the court is in issue, except where there is positive proof of 
affirmative misconduct by Government officials. 

On the record presented, the court held that the protest was 
untimely filed. Accordingly, defendant’s motion was granted. Wolf 
D. Barth Co., Inc., C.D. 4778. 127 

Separate protests involving same entry 

Plaintiff filed two protests against the liquidation of the same 
entry the second of which enumerated further grounds for the claim 
made in the first that the assessment of additional duties under 
TSUS item 948.00 pursuant to Presidential Proclamation No. 4074 
was incorrect. Defendant moved to sever and dismiss this action in- 
sofar as it related to the denial of the second protest on the ground 
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MOTION—Continued 
To SEVER AND DIsMIss—Continued 
Separate protests involving same entry—Continued 

that section 514(b) (1) of the Tariff Act of 1930 allowed only one 

protest to be made for each entry of merchandise unless the entry 

covered different categories of merchandise, a circumstance which 
was not present here. Plaintiff cross-moved for leave to file an 
amended complaint. 

The court agreed with defendant’s position, pointing out that the 
plaintiff was at liberty to advance the grounds raised in the sec- 

ond protest as an amendment to the complaint because under 28 

U.S.C., sec. 2632(d) the court may consider any new grounds in sup- 

port of an action if it applies to the same merchandise and relates to 

the same protested decision. Accordingly, the court granted defend- 
ant’s motion to sever this action and dismiss it as it relates to the 
denial of the second protest; granted plaintiff’s motion for leave to 
file a first amended complaint ; and ordered the Clerk of the Court 
to accept and file the amended complaint appended to plaintiff's 
motion. Roussee Corp., C.D. 4776 
MOTOR 
ALKYLATE (see NAPHTHA, C.D. 4772). 
Fue. (see NAPHTHA, C.D. 4772). 
MOUNTINGS FOR COMPOUND OPTICAL MICROSCOPES (see PHOTO- 
TUBES, C.D.’s 4767, 4781). 
NAPHTHA 
MoToR FUEL 

A certain petroleum derivative known as motor alkylate was classi- 
fied as motor fuel under item 475.25, Tariff Schedules of the United 
States, and was claimed to be classifiable as naphtha under TSUS 
item 475.35. 

On the record presented, the court held the presumption of correct- 
ness attaching to the classification was rebutted by the failure of the 
customs laboratory to follow the prescribed tests set forth in the 
standards for classification of motor fuel contained in T.D. 66-23 (13) ; 
the imported merchandise was a blending agent used in the manu- 
facture of motor fuel and therefore, not motor fuel itself; and plain- 
tiffs had established the correct classification to be under item 475.35, 
as claimed. H2ron Corporation (Successor to Humble Oil & Refining 
Company) and Chevron Oil Company, C.D. 4772 pot! 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-9. 

NEW 
ARTICLE ; PROCESSING, FOREIGN (see GREIGE GOODS, C.D. 4755). 
EVIDENCE ; STARE DECISIS (see TRACK TREAD MATERIAL, C.D. 4756). 
NOT COLORED (sce BLEACHED YARN, C.D. 4758). 
OMITTED PARTS 
ARTICLES (see FISHING REEL HOUSINGS, C.D. 4765). 
OPTICAL 
APPLIANCES AND INSTRUMENTS (see PHOTOTUBES, C.D.’s 4767, 4781). 
ELEMENTs (see PHOTOTUBBES, C.D. 4767). 








ORDER 
= OPINION VACATED (see MOTION FOR REHEARING GRANTED, 
.D. 4771). 


CORRECTING CLERICAL ERROR—BOXING GLOVES ; ABSTRACT P78/117 (Pp. 192). 
OTHER 
MEN’S OR BOYS’ WEARING APPAREL (see PARKAS, C.D. 4769). 
MopeEts (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
MOLDS USED FOR RUBBER OR PLASTICS MATERIALS; MOLDS (see PLASTIC 
MOLDING MACHINES, C.D. 4774). 
PARTS OF BICYCLES (see RADIO-HEADLIGHT, C.D. 4764). 
PARKAS 
GARMENTS DESIGNED FOR RAINWEAR 
Certain men’s and boys’ quilted snorkel parkas were classified as 
“other men’s or boys’ wearing apparel, not ornamented,” under item 
380.84, Tariff Schedules of the United States, and were claimed to be 
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PARKAS—Continued 
GARMENTS DESIGNED FOR RAIN WEAR—Continued 
classifiable under the provisions for garments designed for rain- 
wear which are coated or filled as set forth in TSUS item 376.56. 

The court held that headnote 2(a) in schedule 3, part 4, subpart 
C, which defines the term “coated” relates to a coating which visibly 
and significantly affects the surface or surfaces of the material; that 
such definition does not require the coating to be visible by ocular in- 
spection ; and that the only requirement is that the surface or surfaces 
of the material are visibly and substantially affected. On the record 
presented and the court’s own examination of the material used in the 
manufacture of the imported parkas, the court held that the mer- 
chandise was coated within the purview of the controlling headnote, 
and as such properly subject to classification under item 376.56, as 
claimed. H. Rosenthal Co., C.D. 4760....-...-.---.....------~---~..- 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
79-7. 

PARTS 
CLASSIFICATION as (see RADIO-HEADLIGHT, C.D. 4764). 
GENERAL INTERPRETATIVE RULE 10(1j) (see FISHING REEL HOUS- 
INGS, C.D. 4765). 
INSUBSTANTIAL OR NONESSENTIAL (see FISHING REEL HOUSINGS, 
O.D. 4765). 
OF FISHING REELS (see FISHING REEL HOUSINGS, C.D. 4765). 
OF PHOTOGRAPHIC CAMERAS (sce PHOTOTUBES, C.D. 4767). 
OF STRINGED MUSICAL INSTRUMENTS (see TUNING PINS, C.D. 4766). 
Omittrep (see FISHING REBL HOUSINGS, C.D. 4765). 
PROVISION For (see PHOTOTUBES, C.D. 4767). 
PETROLEUM PRODUCTS, NONDUTIABLE 
FOREIGN TRADE ZONE, NOT CUSTOMS TERRITORY 

Certain merchandise had been processed from foreign crude oil im- 
ported into a Foreign Trade Sub-zone in Oahu, Hawaii and manu- 
factured at plaintiff’s oil refinery there. The merchandise was then 
stored and used as needed as a source of fuel for the refinery’s opera- 
tion. The customs service required plaintiff to file consumption entries 
for the merchandise so used as fuel within the zone and classified 
the fuel under either item 475.05 or 475.10, Tariff Schedules of the 
United States. as fuel oil testing. Plaintiff protested the decision and 
claimed the merchandise was nondutiable because it never entered cus- 
toms territory. As an alternative claim, plaintiff submitted that, if 
dutiable, the merchandise should be classified under item 475.15 as 
“natural gas, methane, ethane, propane, butane, and mixtures there- 
of.” entitled to free entry. 

On the record presented, the Court found the merchandise in question 
had been used as a secondary source of fuel in plaintiff's refinery 
located in a Foreign Trade Sub-zone and held it had been clearly 
established by the evidence as well as conceded by defendant's answer 
that the subject merchandise never physically entered the customs 
territory of the United States, since such territory does not include the 
area comprising a foreign trade zone (19 C.F.R.. sec. 146.1(e¢) ). Accord- 
ingly, plaintiff's protest was sustained. Hawaiian Independent Refin- 
Fd See aS ee a Ne Pei NT Rh 

Appealed to U.S. Court of Customs and Patent Appeals, Appeals 
79-11 and 79-13. 

PHOTOGRAPHIC CAMERAS, PARTS OF (see PHOTOTUBES, C.D. 4767). 
PHOTOTUBES 
MOTION FOR REHEARING DENIED 

The court denied defendant’s motion for a rehearing of the deci- 
sion in Wild Heerbrugg Instruments, Inc. y. United States, 81 Cust Ct. 
66, C.D. 4767 (1978), wherein plaintiff's alternative claim was sus- 
tained. In denying the motion the court held that arguments raised 
for the first time on rehearing are not properly before the court for con- 
sideration when prior opportunity existed during trial for the mov- 


ing party to have adequately made its position known. Wild Heerbrugg 
Instruments, Inc., C.D. 4781 
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PHOTOTU BES—Continued 
Mountings for compound optical microscopes 

Certain phototubes were classified under item 708.89, Tariff Sched- 
ules of the United States, as optical appliances and instruments not 
provided for elsewhere in part 2 of TSUS Schedule 7. Plaintiff claimed 
that the imported merchandise was classifiable under TSUS item 722.34 
as parts of photographic cameras (other than motion-picture cameras) 
not containing a photographic lens valued over 50 percent of the value 
of the part, or alternatively, as frames and mountings for compound 
optical microscopes under TSUS item 708.80. It was stipulated that 
none of the phototubes contained photographic lenses. 

On the record presented, the court held the phototubes were prop- 
erly classifiable as alternatively claimed, as mountings for compound 
optical microscopes under item 708.80, where the evidence established 
that the imported phototube which contained optical elements was 
mounted on a stereomicroscope, a form of compound optical micro- 
scope, to facilitate the subsequent attachment of a camera on a por- 
tion of the tube for use in photomicrography, and possessed character- 
istics which identified it with the host microscope, and as such, was 
not a part of the camera, but was, if anything a part of the microscope, 
for which Congress had made specific provision in item 708.80 as a 
mounting. Accordingly, plaintiff's alternative claim was sustained. 
Wild Heerbrugg Instruments, Inc., C.D, 4767 

Rehearing denied December 11, 1978. 

PLASTIC MOLDING MACHINES 
Machines used for molding or otherwise forming rubber or plastics 
articles 

Certain plastic molding machines used in the production of shoe 
heels and soles were classified under item 678.35, Tariff Schedules of 
the United States, as modified by Presidential Proclamation No. 
3822, as machines used for molding or otherwise forming rubber 
or plastics articles and parts thereof. Molds imported with these ma- 
chines were classified in some entries under TSUS item 680.12, as 
modified, as “Molds of types used for metal (except ingot molds) ... 
or for rubber or plastics materials : Molds used for rubber or plastics 
materials: ... Other,” and in some entries under TSUS item 680.15, 
as modified, as other molds used for rubber or plastics materials. 
Plaintiff claimed that the machines and molds were properly free 
of duty; the machines being classifiable as shoe machinery and 
parts thereof under TSUS item 678.10 and the molds as shoe ma- 
chinery molds under TSUS item 680.11, as amended. 

On the record presented, the court held the machines were prop- 
erly classifiable under item 678.35 as machines used for molding or 
otherwise forming rubber or plastics articles in view of the lack of 
evidence establishing that the merchandise belonged to a class or 
kind of articles chiefly used as shoe machinery at the time of im- 
portation. It was further held that the molds could not be classified 
as shoe machinery molds as plaintiff had failed to establish that the 
machinery with which the molds were to be used was shoe machin- 
ery. The court held the molds were properly classifiable as other 
molds used for rubber or plastics materials under item 680.12 or 
680.15, TSUS. Accordingly, these consolidated actions were dis- 
missed. Pistorino € Company, Inc., C.D. 4774__.__----____ 

PLASTICS, FOOTWEAR OF (see BASKETBALL HIGH SHOES, C.D. 
4773). 
PRESUMPTION OF CORRECTNESS 
ALTERNATIVE CLASSIFICATION (see BASKETBALL HIGH SHOBS, C.D. 
4773). 
BURDEN OF PROOF; EVIDENCE (see¢é TUNING PINS, ©.D. 4766). 
REBUTTED ; FAILURE TO FOLLOW PRESCRIBED TESTS (sce NAPHTHA, C.D. 
4772). 
PROCESSING, FOREIGN 
NEW ARTICLE (see GREIGE GOODS, C.D. 4755). 
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PROTEST 
ALTERNATIVE CLAIM REJECTED (see MOTION TO DISMISS ACTION, C.D. 


4775). 
Senoenetietiie FILED BY PLAINTIFF'S COUNSEL; CUSTOMS OFFICIALS, FAIZL- 
URE TO TAKE ACTION ON PROTEST (see MOTION TO SEVER AND DIS- 
MISS, C.D. 4778). 
UNTIMELY FILED ; JURISDICTION, LACK or (see MOTION TO SEVER AND 
DISMISS, C.D. 4778). 
PROTESTS, FILING OF MULTIPLE (see MOTION TO SEVER AND 
DISMISS, C.D. 4776). 
RADIO-HEADLIGHT 
More THAN DOCTRINE NOT APPLICABLE (see RADIO-HEADLIGHT, C.D. 
4764). 
OTHER PARTS OF BICYCLES 

Certain merchandise consisting of a radio-headlight in a common 
housing was classified as an entirety as “solid-state (tubeless) radio 
receivers” under item 685.23, Tariff Schedules of the United States, 
and was claimed to be classifiable as an entirety as “electrical articles, 
and electrical parts of articles, not specially provided for” under TSUS 
item 688.40. Defendant conceded that the merchandise was not a “solid- 
state (tubeless) radio receiver” under item 685.23 and that it had been 
improperly classified. Defendant claimed alternatively that the mer- 
chandise should properly be classified as “other parts of bicycles” un- 
der TSUS item 732.36. The rate of duty under that item is in excess of 
the rate assessed herein by customs officials. 

On the record presented and the legislative history, the court held 
the imported merchandise had been improperly classified and was prop- 
erly classifiable as alternatively claimed by defendant as “other parts 
of bicycles” under TSUS item 732.36. The court overruled the protest 
without affirming the classification of the customs officials. Accord- 
ingly, plaintiffs action was dismissed. Beacon Cycle & Supply Co., Inc., 
os hoot Ra Sle Py SE? We ad Ba Rh 

RAINWEAR, GARMENTS DESIGNED FOR (see PARKAS, C.D. 4769). 
REEL HOUSINGS (see FISHING REEL HOUSINGS, C.D. 4765). 
REHEARING 
Granted (see MOTION FOR REHEARING GRANTED, C.D. 4771). 
Morron For (see PHOTOTUBBS, C.D. 4781). 
RUBBER 
FooTwear or (see BASKETBALL HIGH SHOES, C.D. 47738). 
ao AND RETURN TESTS (see BASKETBALL HIGH SHOES, C.D. 
). 
SAMPLES, PROBATIVE VALUE (see RADIO-HEADLIGHT, C.D. 4764). 
SEPARATE PROTESTS INVOLVING SAME ENTRY (see MOTION TO 
SEVER AND DISMISS, C.D. 4776). 
SHOE MACHINERY 
AND PARTS 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
CHIEF USE 
(see BEAM CUTTING MACHINES AND PARTS, ©.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
CLASS OR KIND 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, ©.D. 4774). 
lameer= HIstorY (see PLASTIC MOLDING MACHINES, C.D. 
Motps (see PLASTIC MOLDING MACHINES, C.D. 4774). 
SOLID-STATE (TUBELESS) RADIO RECEIVERS 
ENTIRETY (see RADIO-HEADLIGHT, C.D. 4764). 
SPOON 
CoMMON MEANING (see MEASURING SPOONS, C.D.4760). 
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STARE DECISIS 
INCORPORATED CASE (see TRACK TREAD MATERIAL, C.D. 4756). 
NEW EVIDENCE (see TRACK TREAD MATERIAL, C.D. 4756). 
RvuLE APPLIED (see TRACK TREAD MATERIAL, C.D. 4756). 

STRETCH AND RETURN TESTS 
Russer (see BASKETBALL HIGH SHOBS, C.D. 4773). 

STRINGED MUSICAL INSTRUMENTS, PARTS OF (see TUNING PINS, 
C.D. 4766). 

SUBSTANTIAL OR ESSENTIAL TEST (see FISHING REEL HOUS- 
INGS, C.D. 4765). 

SUMMARY JUDGMENT, MOTION FOR (see MOTION FOR SUMMARY 
JUDGMENT, C.D. 4762). 

TRACK TREAD MATERIAL 
STARE DECISIS RULE APPLIED 

In this action the parties had stipulated that certain rubber track 
tread material exported from Canada for use on a Muskeg-type tracked 
motor vehicle was similar in all material respects to the merchandise 
the subject of decision in Flex Track Equipment, Ltd. v. United 
States, 65 Cust. Ct. 119, C.D. 4063 (1970), aff'd, United States v. Fler 
Track Equipment, Ltd., 59 CCPA 97, C.A.D. 1046 (1972). Plaintiff 
rested its case on the record in the Flex Track case which had been 
incorporated into the record in the instant case, and moved for judg- 
ment in its favor under the doctrine of stare decisis. Defendant op- 
posed the motion on the basis of what it contended was “new evidence” 
by means of which it sought to avoid application of that doctrine. 

The court held the retrial of issue as to proper classification of the 
imported merchandise was controlled by stare decisis where the “new 
evidence” introduced into the record on behalf of the government was 
cumulative and conflicting and did not disclose clear and convincing 
error. Accordingly, plaintiff's motion for judgment in its favor was 
sustained. Border Brokerage Company, Inc., C.D. 4756_.....-.--__-~ 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-18. 

TREATISES AND RELATED PUBLICATIONS: 
Book oF ASTM STANDARDS (1964), p. 801 (see BASKETBALL HIGH 
SHOES, C.D. 4773). 
Sturm, A MANUAL or Customs Law (1974) 
Pp. 204-6 (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
Pp. 221-22 (see BEAM CUTTING MACHINES AND PARTS, C.D. 
4779). 
3ist ANNUAL ReEporT OF THE ForREIGN TrapE Zones Boarp (1965) (see 
PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 4777). 
35rmH ANNUAL REPORT OF THE FoREIGN TRADE ZONES Boarp (1973) (see 
PETROLEUM PRODUCTS, NONDUTIABLE, C.D. 4777). 
TUNING PINS 
LEGISLATIVE History (see TUNING PINS, C.D. 4766). 
PARTS OF STRINGED MUSICAL INSTRUMENTS 

Certain merchandise invoiced as tuning pins and used to tighten or 
loosen guitar strings was classified under item 726.55, Tariff Schedules 
of the United States as “Parts of stringed musical instruments pro- 
vided for in item 725.06 (except strings and tuning pins)”, and claimed 
to be classifiable as “Tuning pins” under TSUS item 726.45. 

On the record presented and the legislative history, the court held 
plaintiff had not met its burden of proof in overcoming the presumption 
of correctness attached to the classification and in establishing that the 
classification urged by plaintiff was correct. Accordingly, classification 
of the merchandise under TSUS item 726.55 was sustained and 
plaintiff’s action was dismissed. J. H. Bernard Co., C.D. 4766 

UNFINISHED ARTICLES 


ber <p INTERPRETATIVE RULE 10(H) (see FISHING REEL HOUSINGS, 
-D. 4765). 


eh ae — PROTEST (see MOTION TO SEVER AND DISMISS, 
. D. 4778). 
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WEARING APPAREL, OTHER MEN’S OR BOYS’ (see PARKAS, C.D. 
4769). 
WHITE 
Nor a cotor (see BLEACHED YARN, C.D. 4758). 
Woo. YARN (see BLEACHED YARN, C.D. 4758). 
WOOL YARN 
DUTY-FREE STATUS (see BLEACHED YARN, C.D. 4758). 
WORDS AND PHRASES 
Accessory (see RADIO-HEADLIGHT, C.D. 4764). 
Acupuncture (see ACUPUNCTURE DOLLS (MODELS), C.D. 4768). 
ALTERATION (see GREIGE GOODS, C.D. 4755). 
Brinine (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
Cart (see ACUPUNCTURE DOLLS (MODELS), C.D. 4763). 
Coatep (see PARKAS, C.D. 4769). 
Cotor (see BLEACHED YARN, C.D. 4758). 
CustToMs TERRITORY (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 
DRIED 
Plums (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
Prunes (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
Dryine (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
FINISHED FABRIC (see GREIGE GOODS, C.D. 4755). 
FOREIGN TRADE ZONE (see PETROLEUM PRODUCTS, NONDUTIABLE, 
C.D. 4777). 
IMPARTED (see BLEACHED YARN, C.D. 4758). 
KITCHENWARE (see MEASURING SPOONS, C.D. 4760). 
Mone. (see ACUPUNCTURE DOLLS (MODELS), C.D. 4768). 
Moror Fue. (see NAPHTHA, C.D, 4772). 
Mountines (see PHOTOTUBES, C.D.’s 4767, 4781). 
OPTIONAL EQUIPMENT (see RADIO-HEADLIGHT, C.D. 4764). 
OTHERWISE PREPARED (see MOTION FOR SUMMARY JUDGMENT, C.D. 
4762). 
Part (see RADIO-HEADLIGHT, C.D. 4764). 
PLastics (see BASKETBALL HIGH SHOES, C.D. 4773). 
PLUMS DRIED (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
PRUNES DRIED (see MOTION FOR SUMMARY JUDGMENT, C.D. 4762). 
RueoLtoey (see BASKETBALL HIGH SHOES, C.D. 4773). 
RUBBER 
(see BASKETBALL HIGH SHOES, C.D. 4773). 
Products (see BASKETBALL HIGH SHOES, C.D. 47738). 
SHOE MACHINERY 
(see BEAM CUTTING MACHINES AND PARTS, C.D. 4779). 
(see PLASTIC MOLDING MACHINES, C.D. 4774). 
Spoon (see MEASURING SPOONS, C.D. 4760). 
TUNING PIN (see TUNING PINS, C.D. 4766). 
Wuirte (see BLEACHED YARN, C.D. 4758). 
WOVEN FABRICS. OF MAN-MADE FIBERS, OTHER (see GREIGE 
GOODS, C.D. 4755). 


INDEX-—DIGEST 





Valuation 
CONSTRUCTION Page 
ANTIDUMPING AcT oF 1921, SECs. 
161, C.D. 4768 
202, C.D. 4768 
203, C.D. 4768 
205, C.D. 4768 
200, C.D. 4765 
C.D. 4768 
Rutes or U.S. Customs Court, RULES 
5(b), 1949 Rules, as amended, C.D. 4780 
8.3(b) (38), C.D. 4780 
12.1(b), C.D. 4780 
Tarirr Act or 1930, SECs. 
402(b), C.D. 4757 
402(b), as amended, C.D. 4770 
402(d), C.D. 4757 
402(e), C.D. 4759 
402(f) (1), C.D. 4759 
402(f) (1) (B), C.D. 4757 
402(f) (2), C.D. 4757 
402(f) (3), C.D. 4759 
402(g¢), C.D. 4757 
402(g) (2), C.D. 4757 
500, C.D. 4757 
U.S. Cope 
Title 19, sees. 
161, C.D. 4768 
162, C.D. 4765 
164, C.D. 4768 
( 
( 


1” 


wiley 


165, C.D. 4768 

168, C.D. 4768 

170a, C.D. 4768 

170a (3) (C) and (D), C.D. 4768 

1401a(b), C.D. 4770 

itle 28, secs. 

2635, C.D. 4768 

2635 (a), C.D. 4757 

ISSUES 

American selling price—freely sold—For the purposes of determining an 

American selling price under section 402(e) of the Tariff Act of 1930, 
as amended, the price in question must be one at which all purchasers 


er. 


at wholesale can buy the product. H. Reisman Corp., C.D. 4759_------ 22 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-19. 


Antidumping Act of 1921—appraised value—evidence—Unless and until 
the challenging party introduces evidence to meet every material issue 
the value found by customs remains unrebutted. Harold Elton Ladwig, 
CD) Se te ene eentean mtheee nen shtsaiipats titenditiainditiin Gite bin 71 
Appeal to U.S. Court of Customs and Patent Appeals, Appeal 79-6. 
Antidumping Act of 1921—evidence—foreign value—Evidence by shipper 
that there is no price structure by the selling company without further 
explanation or evidence of sales or offers by the other two manufac- 
turers in the country of exportation is insufficient to e’iminate foreign 
valne under the Antidumping Act. Harold Elton Ladwig, C.D. 4768- 71 


vies 7 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-6. 
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ISSUES—Continued 


Antidumping Act of 1921—failure of proof—Where there is evidence of 
sales to third countries and no quantities or values are adduced, which 
information may be pertinent under the Antidumping Act, there is a 
failure of proof. Harold Elton Ladwig, C.D. 4768_------------------- 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-6. 

Constructed value—price list—Appraisement on the basis of constructed 
value, utilizing a suggested home market retail price list is erroneous. 
Cascade Corp., C.D. 4757----- iin 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-17. 

Export value—Evidence as to the sales price of the merchandise in 
question is neither sufficient to overcome the presumption of correct- 
ness attaching to the Government’s appraisement nor sufficient to meet 
every requisite element of export value in strict compliance with the 
statute. (19 U.S.C. 1401a(b)). Dr. Harl Sass, C.D. 4770__-___---_-_-- 

Export value—failure to establish claimed values—Certain knuckleboom 
cranes manufactured by a licensee and sold to the licensor—importer 
were appraised on the basis of constructed value as defined in section 
402(d), Tariff Act of 1980, as amended by the Customs Simplification 
Act of 1956. The appraised values, as agreed upon by the parties, were 
obtained from the manufacturer’s suggested retail price list for the 
home market less an amount which represented the installation 
charge. Plaintiff contended that the merchandise was properly subject 
to appraisement on the basis of export value as defined in section 
402(b) supra and that the value was the invoiced unit prices, Where 
plaintiff failed to establish the claimed values, the court held the ap- 
praised values, although erroneous, must prevail at the proper dutiable 
values for the imported merchandise. Cascade Corp., C.D. 4757.----- 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
78-17. 

Export value—invoices—Pro forma invoices of the merchandise in ques- 
tion prepared and submitted by plaintiff alone are insufficient to 
establish such value. Dr. Earl Sasa, C.D. 4770_..-.-----__-_-_______ 

Export value—Sales of similar merchandise in the domestic market of 
the country of exportation are not determinative of export value. 
oe FR OY SR ee ae e ee en) A 

Fairly reflects market value—arm’s length negotiations—Mere allega- 
tions of negotiations without supportive evidence are insufficient to 
establish arm’s length negotiations. Cascade Corp., O.D. 4757....____ 

Appeals to U.S. Court of Cutoms and Patent Appeals, Appeal 
78-17. 

Fairly reflects market value—The market value which must be fairly 
reflected under section 402(f)(1)(B) of the Tariff Act of 1980. as 
amended, is the price which the merchandise is able to command in 
the market for export to the United States. Cascade Corp., C.D. 4757__ 
' Ne geen to U.S. Court of Customs and Patent Appeals, Appeal 

Freely offered—Sales to a selected purchaser may be considered to be 
“freely offered” under the provisions of section 402(f)(1)(B) of the 
Tariff Act of 1930, as amended. Cascade Corp., C.D. 4757_____________ 
. — to U.S. Court of Customs and Patent Appeals, Appeal 

Rehearing—second motion for rehearing denied—There appears to be 
no authority under the Rules of the U.S. Customs Court for entertain- 
ing a second motion for rehearing. Atkins Kroll ¢ Co., Inc., C.D. 4780__ 

Rehearing—second motion for rehearing denied—Where moving papers 
failed to set forth any grounds upon which a rehearing could be 
— plaintiff's motion was denied. Atkins Kroll & Oo., Inc., C.D. 
GTOD i oe AL 








MERCHANDISE 


Knuckleboom cranes, C.D. 4757 
Pig iron, C.D. 4768 

Vitamin B-12, C.D. 4759 
Wood products, C.D. 4770 
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VALUE 
American selling price, C.D. 4759 
Constructed, C.D.’s 4757, 4768 
Export, C.D.’s 4757, 4770 
Foreign, C.D. 4768 

WORDS AND PHRASES 
All reasonable ways and means, C.D. 4757 
Best evidence available, C.D. 4757 
Due diligence, C.D. 4780 
Lack of prosecution, C.D. 4780 

) Such and similar, 0.D. 4768 
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AMERICAN MANUFACTURER’S ACTION 
(see DOCUMENTS, C.R.D. 78-18). 
SECRETARY OF THE TREASURY’S FAILURE TO ASSESS DUMPING DUTIES (see 
ANTIDUMPING, C.R.D. 78-138). 
ANTIDUMPING 
(see DOCUMENTS, C.R.D. 78-18). 
MOTION TO COMPEL DISCOVERY 
Plaintiff having brought an American manufacturer’s action, sought 
to review the failure of the Secretary of the Treasury to assess 
dumping duties upon the importation from Japan of portable electric 
typewriters. Plaintiff moved to compel discovery, and production of 
documents and things which comprise the entire record made before 
the United States International Trade Commission (ITC) in an anti- 
dumping investigation. Defendant cross-moved for a protective order, 
and to be relieved from responding to plaintiff's discovery and motion 
to produce. The party in interest also cross-moved for a protective 
order. 
The court denied plaintiff's motion but ordered the secretary of the 
Commission to prepare and transmit to the Clerk of the Customs Court 
a certified copy of the transcript of proceedings and all exhibits intro- 
duced in its investigation, as well as certified copies of all written sub- 
missions, questionnaires, reports, and all other documents relating 
thereto, and all other things in the files of the Commission relating to 
the investigation. The basis of the order was to enable the court to 
determine whether or not the Commission’s finding of injury was, 
among other things, arbitrary, an abuse of discretion, or otherwise 
contrary to law. 
The cross-motions of the defendant and the party in interest for 
protective orders were denied without prejudice subject to renewal as 
to any documents or things that were received by the Commission on 
a confidential basis, or were otherwise privileged. SCM Corporation v. 
United States, Brother International Corporation, Party-in-Interest, 
OBD. . FO-1B nsenasnnnee fl Bletc EW AASSEE Lo Bebe oat 159 
ARTICLES NOT SPECIALLY PROVIDED FOR, OF RUBBER OR 
PLASTICS: OTHER (see SUMMARY JUDGMENT, MOTION FOR, 
C.R.D. 78-15). 
BURDEN OF PROOF (see MOTION TO LIMIT SCOPE OF TRIAL, 
O.R.D. 78-12). 
CONSOLIDATION OF ACTIONS, OBJECTION TO (see MOTION FOR 
CONSOLIDATION DENIED, C.R.D. 78-16). 
CONSTRUCTION 
ADMINISTRATIVE Procepure Act, sec. 706 (see MOTION TO LIMIT 
SCOPE OF TRIAL, C.R.D. 78-12). 

ANTIDUMPING ACT OF 1921, AS AMENDED 
(see ANTIDUMPING, C.R.D. 78-138). 
(see DOCUMENTS, C.R.D. 78-18). 

Cope oF FEDERAL REGULATIONS, TITLE 19, sec. 159.9 (see MOTION FOR 
SUSPENSION, C.R.D. 78-11). 

FEDERAL RULES OF CRIMINAL PROCEDURE, RULE 6(3) (see MOTION FOR 
PROTECTIVE ORDER, C.R.D. 78-10). 

Pustic Law 93-618) (see DOCUMENTS, C.R.D. 78-18). 

Pustic Law 95-106 (see DOCUMENTS, C.R.D. 78-18). 
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CONSTRUCTION—Continued 
Rvtes or U.S. Customs Court, RULES 
8.2(b) (See GOLF SETS, C.R.D. 78-17). 
10.3(a) (see MOTION FOR CONSOLIDATION DENIED, C.R.D. 
78-16). 
Tartrr Act or 1930, src. 516(c) (see ANTIDUMPING, C.R.D. 78-18). 
Tarirr SCHEDULES OF THE UNITED STATES, ITEMS 
700.52 (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 78-15). 
734.77 (see GOLF SETS, C.R.D. 78-17). 
737.90 (see GOLF SETS, C.R.D. 78-17). 
774.60 (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 78-15). 
Trave Act or 1974 (see DOCUMENTS, C.R.D. 78-18). 
U.S. Cop 
Title 5, secs. 
706 (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
706(2)(A) (see ANTIDUMPING, C.R.D. 78-138). 
706(2)(F) (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 
78-12). 
Title 19, secs. 
160 et seq. 
(see ANTIDUMPING, C.R.D. 78-13). 
(see DOCUMENTS, C.R.D. 78-18). 
1308 (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
1831(a), as amended (see DOCUMENTS, C.R.D. 78-18). 
1500 (see MOTION FOR SUSPENSION, C.R.D. 78-11). 
1514 
(see MOTION FOR SUSPENSION, C.R.D. 78-11). 
(see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
(see PROTEST AGAINST PENALTY, C.R.D. 78-9). 
1514(a) (see PROTEST AGAINST PENALTY, C.R.D. 78-9). 
1514(a) (8) (see PROTEST AGAINST PENALTY, C.R.D. 78-9). 
1515 (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
1516(c) 
(see ANTIDUMPING, C.R.D. 78-18). 
(see DOCUMENTS, C.R.D. 78-18). 
Title 28, secs. 
1541(b) (see DOCUMENTS, C.R.D. 78-18). 
1582(b) (see DOCUMENTS, C.R.D. 78-18). 
2682 (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
2632(a2) (see DOCUMENTS, C.R.D. 78-18). 
2625(a) (see MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 
78-12). 
COUNTERVAILING DUTIES 
CORRECTNESS OF DECISION TO IMPOSE: TRIAL, SCOPE OF (see MOTION TO 
LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
SECRETARY OF THE TREASURY, DECISION TO ORDER ASSESSMENT OF (see 
MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
CROSS-MOTION 
For SUMMARY JUDGMENT (see SUMMARY JUDGMENT, MOTION FOR, 
O.R.D. 78-15). 
To DIsMIss ACTION (see MOTION FOR SUSPENSION, C.R.D. 78-11). 
TO PLACE BURDEN OF PROOF ON DEFENDANT (see MOTION TO LIMIT 
SCOPE OF TRIAL, C.R.D. 78-12). 
CROSS-MOTIONS FOR PROTECTIVE ORDER (see ANTIDUMPING, 
O.R.D. 78-13). 
CUSTOMS COURT 
JURISDICTION (see PROTEST AGAINST PENALTY, C.R.D. 78-9). 
“DELICATE BALANCING” CONCEPT 
EXEOUTIVE PRIVILEGE (see DOCUMENTS, C.R.D. 78-18). 
DETERMINATION OF INJURY (see ANTIDUMPING, C.R.D. 78-13). 
DISCLOSURE, OBJECTIONS TO (see MOTION FOR PROTECTIVE 
ORDER, C.R.D. 78-10). 
“<= MOTION TO COMPEL (see ANTIDUMPING, C.R.D. 
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DOCUMENTS 
Morion 
For protective order 

Defendant filed a motion for a protective order with respect to 
certain documents in the files of the International Trade Commis- 
sion (ITC) which were sought by plaintiff. The court had entered 
an order denying defendant’s prior motion for a protective order 
and required the Secretary of the ITC to prepare and transmit to 
the Clerk of the United States Customs Court documents specified 
therein. Sprague Electric Company v. United States (Capar Compo- 
nents Corp., Party-in-Interest), 80 Cust. Ct. 256, C.R.D. 78-7 (1978). 
In conformance with that order and a “Stipulation for Protective 
Order” subsequently approved, 130 “public” and 107 “confidential” 
documents were transmitted to the Clerk of the Court. Defendant 
now interposes a claim of executive privilege and seeks to relieve 
the Secretary of the ITC from transmitting to the court, pursuant 
to the aforesaid order, seven documents and a portion of one other 
document ; a modification of the order; and leave to proceed by way 
of an immediate appeal to the Court of Customs and Patent Appeals 
in the event the present motion for a protective order is denied. 
Plaintiff filed a memorandum in opposition, wherein it contended 
that the Chairman of the ITC cannot properly claim executive 
privilege on behalf of the Commission. 

Finding that the claim of executive privilege was properly as- 
serted and after careful consideration of the memoranda filed by 
the parties, the court granted defendant’s motion with respect to 
seven documents which comprised (wholly or partly) intra-govern- 
mental advice, opinions and recommendations; and ordered the 
Secretary of the ITC to transmit an eighth document to the court 
for in camera inspection for the purpose of considering defendant’s 
claim of executive privilege, and to determine whether an excised 
portion of that document comprised privileged matter which should 
not be disclosed to plaintiff. The prior court order was modified ac- 
cordingly and defendant’s alternative request to file an immediate 
appeal was denied. Sprague Electric Company v. United States, 
(Capar Components Corp., Party-in-Interest). C.R.D. 78-18_----- 

To produce (see ANTIDUMPING, C.R.D. 78-13). 
BXECUTIVE PRIVILEGE 
“DELICATE BALANCING” CONCEPT (see DOCUMENTS, C.R.D. 78-18). 
Doctrine, NoT ABSOLUTE (see DOCUMENTS, C.R.D. 78-18). 
INTERNATIONAL TRADE COMMISSION CHAIRMAN (see DOCUMENTS, 
C.R.D. 78-18). 
INTRA-GOVERNMENTAL DOCUMENTS (see DOCUMENTS, C.R.D. 78-18). 
FAILURE TO COMPLY WITH RULE 8.2(b) 
MoTION FOR SUMMARY JUDGMENT (see GOLF SHTS, C.R.D. 78-17). 


FOOTWEAR OF RUBBER OR PLASTICS (see SUMMARY JUDGMENT, 
MOTION FOR, C.R.D. 78-15). 

GOLF SETS 
MOTION FOR SUMMARY JUDGMENT DENIED 

Certain junior golf sets were classified as toys and parts of toys 
under item 737.90, Tariff Schedules of the United States. Plaintiff filed 
a motion for summary judgment asking that its claim be sustained that 
the imported merchandise is properly classifiable as other golf equip- 
ment and parts, under TSUS item 734.77. Defendant opposed the 
motion on the grounds that plaintiff contrary to rule 8.2(b) had not 
annexed to its motion a statement of material facts as to which there 
was no genuine issue for trial, and that significant factual matters 
divided the parties. 

The court agreed with defendant on both grounds and held that a 
question of fact remained as to whether the imported merchandise was 
of such quality and character as is ordinarily used in the serious 
pursuit of the game of golf, and whether such is suitable for use in 
organized play of golf. The court noted that the case should be calen- 
dared for trial. Accordingly, plaintiff's motion for summary judgment 

was denied. F. J. Strauss Co., Inc., C_R.D, 78-17_- 
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GRAND JURY MATERIALS (see MOTION FOR PROTECTIVE ORDER, 
C.R.D. 78-10). 


IMMEDIATH APPEAL, REQUEST TO FILB (see DOCUMENTS, C.R.D. 
78-18). 
IN CAMERA INSPECTION (see DOCUMENTS, C.R.D. 78-18). 
INTERNATIONAL TRADE COMMISSION 
CHAIRMAN ; EXECUTIVE PRIVILEGE (see DOCUMENTS, C.R.D. 78-18). 
NEGATIVE INJURY DETERMINATION (see ANTIDUMPING, C.R.D. 78-13). 
INTERVENTION (see MOTION FOR PROTECTIVE ORDER, C.R.D. 
78-10). 
INTRA-GOVERNMENTAL DOCUMENTS 
EXECUTIVE PRIVILEGE (see DOCUMENTS, C.R.D. 78-18). 
JUDICIAL REVIEW 
NEGATIVE INJURY DETERMINATION (see ANTIDUMPING, C.R.D. 78-13). 
“JUNIOR EDITION” PRINCIPLE (see GOLF SBDTS, C.R.D. 78-17). 
JURISDICTION 
Customs Court (see PROTEST AGAINST PENALTY, C.R.D. 78-9). 


LEGISLATIVE HISTORY 
HEARING BEFORE THE SUBCOMMITTEE ON TRADE, House COMMITTEE ON 
WAYS AND MEANS, ON THE ADEQUACY AND THE ADMINISTRATION OF THE 
ANTIDUMPING AcT or 1921 (95rH Cone., Ist Sess. 1977) Pr. 65-66 (see 
ANTIDUMPING, C.R.D. 78-13). 
House Report No. 1980, 79TH Cone., 2p Sess. (1946), pp. 45-46 (sce 
MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 
MOTION 
FOR CONSOLIDATION DENIED ; CONSOLIDATION OF ACTIONS, OBJECTION TO 
Plaintiff moved to consolidate three severed civil actions. In sup- 
port of its motion plaintiff stated it wished to address the question 
as to whether the filing of multiple protests against the same cate- 
gory of merchandise was involved in these actions, and to that end, 
would file a complaint presenting that question if the court granted 
the motion and ordered consolidation of the actions, Defendant 
opposed the motion, contending the aforesaid question which the 
plaintiff sought to litigate by way of a consolidated action, was not 
common to all of the entries covered by protests in these actions. 
The court held that although under rule 10.3(a) of the Customs 
Court Rules the court may order consolidation of claims in two or 
more actions, as distinguished from consolidation of the actions 
themselves, the granting of such relief must, nevertheless, be pre- 
mised under the rule upon a finding that unnecessary expense or 
delay would not be caused thereby. Since the moving papers did not 
address themselves to that aspect of the matter, the court had no 
basis for satisfying itself that unnecessary expense or delay would 
not result from a consolidation of a single claim or issue in these 
actions. Accordingly, plaintiff's motion was denied, without pre- 
judice to renewal after joinder of issue in these actions. H. EZ. 
Lasuwer.0a, Fne., OR.D. 76-16... agama eee i 
FoR PROTECTIVE ORDER (see DOCUMENTS, C.R.D. 78-18). 
Grand jury materials 
An action was brought to contest the government’s denial of a 
protest against the assessment of countervailing duties on importa- 
tions of radial tires from Canada. The Customs Court ordered cer- 
tain discovery which included materials in the government’s 
possession, which had been before the grand jury during the course 
of an investigation conducted by the Watergate Special Prosecution 
Force. In order to release those materials the government sought 
authorization of the district court under whose jurisdiction the 
grand juries had been convened. The district court ordered the case, 
which defendant had commenced to seek authorization, transferred 
to the Customs Court. This court, as a consequence, had before it 
motions to intervene, objections to disclosure by persons whose 
documents or summaries thereof were contained in the grand jury 
materials, and a motion by defendant for a protective order to 
govern use of the materials. 
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MOTION—Continued 
For PROTECTIVE ORDER—Continued 
Grand jury materials—Continued Page 

The various motions to intervene and objections to disclosure 
were denied. Because the materials were associated with events of 
recent notoriety which remain the focus of intensive interest and 
could become the object of injudicious use, the court ordered they be 
discovered within the confines set forth in its protective order. 
Michelin Tire Corporation, C.R.D. 78-10__-.2--.-------------_ 151 

FoR REHEARING GRANTED 

Upon reading and filing plaintiffs’ motion for rehearing or recon- 
sideration, together with their supportive memorandum, and defend- 
ant’s response thereto, and upon all other papers and proceedings had 
in this matter, the court granted plaintiffs’ motion and vacated that 
portion of this court's order on defendant’s motion to strike entered on 
June 15, 1978 (C.D. 4751), directing that plaintiffs’ action be dismissed 
in part. Armstrong Bros. Tool Co. et al. v. United States, Great Neck 
Saw Manufacturing, Incorporated, Party-in-Interest, C.R.D. 78-14_._.. 162 

For SUMMARY JUDGMENT 
Denied (see GOLF SETS, C.R.D. 78-17). 
Failure to comply with Rule 8.2(b) (see GOLF SETS, C.R.D. 78-17). 
(see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 78-15). 

FOR SUSPENSION ; CROSS-MOTION TO DISMISS ACTION 

Plaintiff moved to designate a certain action a test case and to 
suspend the instant action thereunder. Defendant cross-moved to dis- 
miss the latter action for lack of jurisdiction based on the asserted 
prematurity of the protest. 

Although the protest was filed on July 22, 1975 and the bulletin 
notice of liquidation was made on July 25, 1975 the court found that 
plaintiff at the time of its protest, was already in possession of a notice 
of liquidation from defendant. Defendant apparently had sent out a 
notice, which it characterized as a “courtesy” notice, prior to the date 
of the bulletin notice. The court held the initial notice to be a notice 
of liquidation sufficient to be protested under 19 U.S.C., sec. 1514 even 
though it was not the notice established by regulation in 19 C.F.R. 
159.9 pursuant to 19 U.S.C. 1500. Accordingly, defendant’s motion to 
dismiss was denied. The court also denied plaintiff's motion for suspen- 
sion. Reliable Chemical Company, C.R.D. 78-11_.---..-.---_-------- 154 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 79-8. 

Rehearing denied 10/11/78. 

TO COMPEL DISCOVERY (see ANTIDUMPING, C.R.D. 78-13). 
To DISMISS: 
Action for lack of jurisdiction ; premature protest (see MOTION FOR 

SUSPENSION, C.R.D. 78-11). 

For lack of jurisdiction (see PROTEST AGAINST PENALTY, C.R.D. 

78-9). 

To LIMIT SCOPE OF TRIAL; CROSS-MOTION TO PLACE BURDEN OF PROOF ON 
DEFENDANT 

Plaintiff brought an action pursuant to 28 U.S.C., sec. 2632 con- 
testing the denial of protests filed in accordance with 19 U.S.C., 
sec. 1514. The protests were made against the imposition of counter- 
vailing duties on entries of tires imported from Canada. At a pre- 
trial conference defendant contended that the Customs Court was 
limited to a review of the administrative record of the proceedings 
in which the Secretary of the ‘Treasury decided to impose counter- 
vailing duties and further limited to deciding whether that decision 
was arbitrary or capricious. There was also a dispute as to which 
party had the burden of proof. The court required the parties to 
address themselves to these matters in memoranda of law and 
treated them as a motion by defendant to limit the scope of trial 
and a cross-motion by plaintiff to place the initial burden of proof 
on the defendant. 

The court held that the underlying decision of the Secretary of the 
Treasury to order the assessment of countervailing duties is subject 
to a free trial on the merits by virtue of its being an order or finding 
entering into the decision of the appropriate customs official to 
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MOTION—Continued 
To LIMIT SCOPE OF TRIAL; CROSS-MOTION TO PLACE BURDEN OF PROOF ON 
DEFENDANT—Continued 

assess countervailing duties on the entries herein. The court further 

found that plaintiff had not demonstrated the propriety of modify- 

ing the burden of proof expressed in 28 U.S.C., sec. 2635 (a). Ac- 
cordingly, defendant’s motion to limit the scope of trial and plain- 
tiff’s cross-motion to place a burden of proof on defendant were 

both denied. Michelin Tire Corporation, C.R.D. 78-12. 

To PRODUCE DOCUMENTS (see ANTIDUMPING, C.R.D. 78-13). 
To STRIKE; ORDER VACATED (see MOTION FOR REHBHARING, C.R.D. 
78-14). 
MOTIONS TO INTERVENE (see MOTION FOR PROTECTIVE ORDER, 
C.R.D. 78-10). 
MULTIPLE PROTESTS, FILING OF (see MOTION FOR CONSOLIDA- 
TION DENIED, C.R.D. 78-16). 
NEGATIVE INJURY DETERMINATION 
JUDICIAL REVIEW (see ANTIDUMPING, C.R.D. 78-13). 
NOTICE OF LIQUIDATION, SUFFICIENCY OF (see MOTION FOR 
SUSPENSION, C.R.D. 78-11). 
ORDER VACATED 
MoTION TO STRIKE (see MOTION FOR REHEARING, C.R.D. 78-14). 
OTHER GOLF EQUIPMENT AND PARTS (see GOLF SETS, C.R.D. 
78-17). 
PENALTY. IMPOSITION OF (see PROTEST AGAINST PENALTY, 
O.R.D. 78-9). 
PORTABLE ELECTRIC TYPEWRITERS (see ANTIDUMPING, C.R.D. 
78-13). 
PREMATURE PROTEST 
MOTION TO DISMISS ACTION FOR LACK OF JURISDICTION (see MOTION FOR 
SUSPENSION, C.R.D. 78-11). 
PROTECTIVE ORDER 
CrOsS-MOTIONS FoR (see ANTIDUMPING, C.R.D. 78-13). 
MOTION FOR 
(see DOCUMENTS, C.R.D. 78-18). 
(see MOTION FOR PROTECTIVE ORDER, C.R.D. 78-10). 
PROTEST AGAINST PENALTY 
Motion to dismiss for lack of jurisdiction 

Defendant moved to dismiss an action for lack of jurisdiction assert- 
ing that it was brought to challenge the imposition of a penalty, a 
matter which it claimed was not within the subject matter jurisdiction 
of the Customs Court in that it was not a decision which can be pro- 
tested under 19 U.S.C., sec. 1514(a). The action had been commenced 
by a summons which stated the underlying claim to be in part the 
“. . . improper use of penalty proceedings in rate/classification of 
dispute; failure to advise of grounds for penalty; assessment of 
penalty on basis of ground not stated.” It had its origin in a protest 
filed in response to a notification by the district director that a demand 
for penalties was being mitigated. Plaintiff attempted to characterize 
the action as relating to classification, on the theory that by allegedly 
considering an alternative classification as a factor in his calculation 
of a reduced penalty the district director made a decision as to classifi- 
cation rather than as to a penalty. 

Finding that none of the cases cited by defendant indicated the exist- 
ence of a clearly established principle that decisions regarding the 
imposition of a penalty are not subject to protest under 19 U.S.C., sec. 
1514, and additionally, that defendant pointed to no statutory material 
or legislative history which would justify dismissal of the action, the 
court denied defendant’s motion to dismiss. Mitsubishi International 
Oorgeretion, GRD. 78-9. coisind ccicbiabctilhseds Wie oe oe 

Cross-reference to C.D. 4771 
Rehearing granted 10/11/78. 
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PROTESTS, FILING OF MULTIPLE (see MOTION FOR CONSOLIDA- 
TION DENIED, C.R.D. 78-16). 
REHBPARING, MOTION FOR (see MOTION FOR REHEARING, C.R.D. 
78-14). 
RUBBER OVERSHOES (see SUMMARY JUDGMENT, MOTION FOR, 
C.R.D. 78-15). 
SECRETARY OF THD TREASURY, DECISION TO ORDER ASSBSS- 
MENT OF 
COUNTERVAILING DUTIES (see MOTION TO LIMIT SCOPE OF TRIAL, 
C.R.D. 78-12). 
SECRETARY OF THE TREASURY’S FAILURE TO ASSBSS DUMP- 
ING DUTIES 
AMERICAN MANUFACTURER'S ACTION (see ANTIDUMPING, C.R.D. 78-13). 
SUMMARY JUDGMENT, MOTION FOR 
(see GOLF SHTS, C.R.D. 78-17). 
CROSS-MOTION FOR SUMMARY JUDGMENT 

Certain merchandise described on the commercial invoices as rub- 
ber overshoes was classified under item 700.52, Tariff Schedules of 
the United States, as footwear of rubber or plastics, the uppers of 
which do not extend above the ankle. The plaintiff claimed the im- 
portations were properly classifiable as “Articles not specially pro- 
vided for, of rubber or plastics: Other’ under TSUS item 774.60. 
Plaintiff moved for summary judgment and defendant cross-moved 
for summary judgment pursuant to the appropriate rule of this court. 

Upon considering the affidavits presented by the parties and the sup- 
porting exhibits, the court found that the record was not clear as to 
what merchandise was actually imported, and thus it was unable to 
determine the nature and characteristics of the importations in issue; 
and further, there were genuine issues of fact as to, among other 
things, (1) whether or not the imported merchandise could, in its 
condition as imported, be worn as a “rubber” or overshoe; (2) whether 
or not at the time of importation the merchandise was marketable as 
an overshoe; and (3) the specific traction and construction of the im- 
ported merchandise. 

Finding that triable issues of fact existed, the court denied both 
plaintiff’s motion for summary judgmeut and defendant’s cross- 
ee for summary judgment. G. M. Rubber Industries, Inc., C.R.D. 
ee = 

TANTALUM ELECTROLYTIC FIXED CAPACITORS (see DOCU- 
MENTS, C.R.D. 78-18). 

TOYS AND PARTS OF TOYS (see GOLF SETS, C.R.D. 78-17). 

TRIAL, SCOPE OF 
COUNTERVAILING DUTIES, CORRECTNESS OF DECISION TO IMPOSE (s¢@ 

MOTION TO LIMIT SCOPE OF TRIAL, C.R.D. 78-12). 

WORDS AND PHRASES 

JUNIOR EDITION (see GOLF SETS, C.R.D. 78-17). 
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